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Florida Law Review, Vol. 6, Iss. 4 [1953], Art. 12
UNIVERSITY OF FLORIDA LAIV REVIEWV

HOMESTEAD: EFFECT OF VARIANT OWNERSHIP
ON DESCENT
Wilson v. FloridaNationalBank & Trust Co. at Miami,
64 So.2d 309 (Fla. 1953)
Decedent and his second wife acquired a five-acre rural tract as
an estate by the entireties. Thirty-five acres adjacent thereto were
purchased shortly thereafter in two parcels by decedent as sole owner.
The factual evidence demonstrated that decedent treated the square,
forty-acre tract as one parcel, upon which he, his second wife, and
his daughter by his first marriage established their permanent residence. Upon his death his widow, dissenting from the will, claimed
dower in the thirty-five acres. The daughter, then a married adult,
denied her stepmother's right to dower and claimed the fee in the
thirty-five acres as his sole lineal descendant, subject to a life estate
in her stepmother, in accordance with the statute providing for
descent of homesteads., The executors filed a bill for declaratory decree, and the widow's right to dower was granted. On appeal, HELD,
the thirty-five acres constituted a part of the homestead realty of
decedent at his death and descended according to the statute. Decree
reversed, Justice Drew dissenting.
There was no question that the widow was entitled to the five2
acre estate by the entireties by virtue of her right of survivorship,
even though it qualified for homestead realty exemption from forced
sale and from taxation on the first $5,000 of its assessed valuation. The
area of dispute centered on whether the character of the remaining
thirty-five acres was determined by the nature of the owner's title or
by the facts of the case. The record disclosed that a portion of decedent's house, as well as his pump, well, septic tank and sewage disposal pipes, extended beyond the boundaries of the five-acre tract
and that the fence that decedent erected surrounded the entire forty
acres. 3 Taking cognizance of these factors, the Florida Supreme Court
observed that constitutional exemptions from taxation and forced sale
could have been claimed by decedent during his lifetime on the entire
'FLA. STAT. §731.27

(1951).
Denham v. Sexton, 48 So.2d 416 (Fla. 1950); Knapp v. Fredricksen, 148 Fla.
311, 4 So.2d 251 (1941); see Crosby and Miller, Our Legal Chameleon, The Florida
Homestead Exemption: I-HI, 2 U. or FLA. L. Rzv. 12, 32-35 (1949).
3At p. 310.
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CASE COMMENTS
forty acres. 4 The chancellor, overly impressed by the fact that one of
the parcels was an estate by the entireties, whereas the other two
were held by decedent as sole owner, proposed the novel theory that
the forty-acre tract should be split as of the time of the husband's
death, with the result that the thirty-five acres ceased at that moment
to be a part of the homestead realty.
The Supreme Court recognized that the facts in each case determine
the extent of the homestead. Decedent's property was outside the city
and was well within the 160-acre limit imposed by the Florida Constitution5 upon rural homesteads. The evidence adduced at the trial
below indicated that he treated the forty acres as one parcel during
his lifetime. Once property acquires the status of a homestead, it
retains this characteristic unless it is abandoned or alienated in the
manner provided by law8 or unless the owner ceases to be the head of
a family. Since the homestead character of realty is determined for
descent purposes at the moment the owner dies,8 its extent and character are permanently frozen at that time; and the governing Florida
statute then comes into play as regards descent.9 Prior to the enactment of the Probate Act 0 in 1933 the widow could elect dower in
homestead realty," but under the present statutes there can be no
dower in such property.Y The statute regulating descent of homesteads"3 expressly provides that if decedent be survived by a widow
and lineal descendants the widow takes a life estate with vested remainders per stirpes14 to the lineal descendants in being at the time
of his death.
Probably the sole reason for even questioning the course of descent
of the property involved here was the varying legal ownership of
the different parcels. Since the facts showed that the forty acres,
4At p. 312, citing Coleman v. Williams, 146 Fla. 45, 200 So. 207 (1941); Menendez
v. Rodriguez, 106 Fla. 214, 143 So. 223 (1932).
5FLA. CONST. Art. X, §1.
6Clark v. Cox, 80 Fla. 63, 85 So. 173 (1920).
7For a discussion of this requirement see Crosby and Miller, supra note 2, at
24-29.
8Menendez v. Rodriguez, 106 Fla. 214, 143 So. 223 (1932).
9FLA. STAT. §731.27 (1951).
'0FLA. STAT. cc. 731-734 (1951), enacted as Fla. Laws 1933, c. 16103.
"'FLA. Cousp. GEN. LAWS §5493 (1927), Hutchinson v. Stone, 79 Fla. 157, 84

So. 151 (1920).
1"FLt. STAT. §731.34 (1951).
"3FLA. STAT. §731.27 (1951).
'4FL4. STAT.

§731.25 (1951).
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